The Traditional Courts Bill that
seeks to regulate traditional
courts and customary law to
replace an outdated piece of
legislation contained in the Black
Administration Act of 1927, was
mat with strong opposition from
participants at an HSRC seminar
attended by lawyers, academics,
members of civil society, and
human rights groups.
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 Ina van der Linde reports :

Reconciling the irreconcilable:
the TRADITIONAL COURTS Bill

Punicipant describesd this pioce of leghilaton
a1 unconstimtional and fawed Most sgrecd
that the pasing of the Wl shoakd be cithes
dobivied o watlidrawn aod that she whinly
prcieess phould pmart from soratch,

T bill weap mssally submstred 10 pudisnent
by he Deparmmemt of  Jusnee  and
Constimutional Development in 2008 1o align
it with the Consttition and human nghiy
I wan subsequently withdmem following an
pitery fromn cedinaey tusul prople and el
sicicty erganisations becaise of perecned
shogteominge |n December 2011 the same
bill wud eelntroduced, bt sith e same
content that caused i withdeawal & the
first place. The bill has now been submited
tin the Natonil Coungl of  Prtices Tor
i

The mam concern of spesker D Sindiso
Mo Wieks, & spmior lecturer “m) Afdican
cusiiumary law ar the Lnvenanye of Cape
Town, was that the 17 10 21 milion: South
Afncans living undor tadiional oy were
nat conmdted The bill therefore conoany
birgely the opmiené of the Matiomal Houpe
of Tradirional Lesders, and gives teaditional
leaders wiprecedentid paowen

She mid all eoncerned parties agree chat
trailinomal courts have their place i the meal
arcah Thiese eoutty e comveniently. dlise
sy communitien and are more secessible and
chiegpee thiny thi patonal justice syatem. 17
reppularcd propotly and becomiing democnitic
mentmtrons elected by the comemnities they

serve, they cubl betome valtahle awers
selving local disputes and issih of 4 socul
Hitute.

Ar tho 'menent, however, the condems ane
thie Frlbomsingg

* Tower @ contrafised in the handi of
iwidinonal lesders, who  die  langely
men. They are the peesihmg officens
of vhe courr; they consmute the eout,
decpde whether ooe s by, determme
planitive aoton aod even deteemime whar
cuptrmary brw s mostly not watten down
This meann that there i nn scparanon
ol power betwees spplyiog custonnary
law and acfiudicatng dispuies, which s s
fundamental pringiple of & constinitomal
demodncy

¢ Decisions of the iradinnna]l courts are
final and carey the same weight as thar of
A tagItrane’y cout

* The ball mukes no provision for women
w0 seeve a8 members of the coart and
wimen pee therefoee mon likely 1o be
rmarginalmel

*  When found guilty, parnes csnnot appeal.
The eourts have cttenmve admintstrative
perwers b decide ever Bind administmtion,
natirl sesources, health educinun, safery
annd secuirity, and the beding of marmage,
death and birth cortificates. A party
foetnid | guifly may sppeal sancrions,
sote santtions are exchidd, for exarmple
Forcedd Eabwar, o any other ceder thinn the

traditional court may decm fit cannon be
appeaked

= Simings of the couety are often held
in ‘somd plices whire Sertien are
loeldelden 10 emters i oy stinces
wome gte pof Al o spek e coures
vy [n both these evanipleds men
ate appeintod i ypoak on the women's
hehalf.

* Communitics ‘camnol opt. out of | A
wrachiomal core, or ehooee 1o o the
sraec’s courraystem and the ocounod may
alfes nest appounn o fegal coprenentunve.

The beane bere, majd [ Weeks, {8 about visjees
sed potvers “This bidl.  does oot spprecian:
the tue wibue  of cumomary  dispune
cemlutions, mamcly b0 encounige debare, fo
Biglled eempsninnis amil he inelusive in 2 senee

The overarching consequente b thay
it enbidiges cofreplion anid | creates 8
separate and inferioe lejeal regtme for foermal
homiclands e and for people Tedng
thaose ate and eitrench pesn cistortions such
Az authootmn oule, egpanding trachnousal
leadiers ax all powertul o ruling over subjecs
anyl enteenches parnacchy.”

Mz Jennifer johnny of the South African Law
Reform Commumsion proposcd s sphution,
She riiggested introducing specialist court
tenling wirh cesomary bt i the matietream
oures, bl to speciabist conpers dealisiyr with
childd st fempance and diunessic violenge

After weeks of countrywide public hearings most of the provinces either rejected the bill or asked for massive
changes. The bill was referred back to the Department of Justice and Constitutional Development.
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