IN CONVERSATION WITH NARNIA BOMLER-MULLER

Access to JUSTICE
fundamental to social

change

Av the supeeme luw o the land, the
Constitution of the Republic of South Africa
provides both the Famosork and foundanin
foe the traaformation of etem, low aod
wortety. The preamble of the Contitubon
and the soco-cronomic nghts sntenched m
the Bill of Rights - including beaith, housng,
water, social | apmsmnce e educanon) -
reficer the characteristen of South Afnca an
1 developmental stte, Ar the contre of e
transformation agenda e 2 aced 10 estabiish
o united, mon-nacil, honcsexint, demaocrits
and prospecous socety fiiidid on himan
digniry, the schicvement of cquality and the
advanconent of hutmnn dyphin

Diipate  mterventions ot all  kevels  of
povernment, imedqiality  and pwl:lt'_r sl
persik. 'This challenge b shierarised by hee
muakn concerns emesgng fren the MNaponal
Planning ' Commission deaft plan (Vision
234K i that Seuth Africa needs 1o grow its
ceonamy; redlice poventy; and mprove the
spualiey of lives of all Sourh Africans

Itds within this beatder eomtent of wicine
ceonomis trannfuemation that the Depactment

ol Jistice and Constimmpnal Devolopment's
31 discusnion documen ettbed The

Transformaton of the Judicial Sysrem and the,

Robe of the judicary in the Developronrd
The discumon. documens  highlights  the
deparaments mandate - fir further  mseach
amd fovestganon o the impact of
dgmenm by the Comatinitonal et (00
and the Supreme Court of Appeal (SCA),
mcliding avsciling the mle of the € in
advancing  trandfovmation  and | peosnaoting
ateess to filibds 38 8 fendamend vilue fn
attaining soctal change.
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In an opening address ar the 2001 Access
ttr Jostice Conference: former: Chinl' Juntico
Mygcohn stated:

We owe the people of South Africs a justice
srteon that o juntin the romls thar idelivers:
that is fare 1o all lingann negardiess of theie
stanon i b that s mepensive; dian delven
roeilin i the ‘shorresy | possible time; tha
peopleadio use it undenitand: thit responds
ton thvicir eodil @inid thar ib o ffective”.

The Cabinet statement of 23 November 201 |
anpiouteee] the “review of the g’ arliich,
readd together with the Minksiesy discussion
THr— peovides for povemment’s nevies
ol the [ulicil system) snd an assessment of
ity ultismate objictiees i whether ther lave
besn ijehieved,

The DolCD ender myvitstion of 23 March
202 0 narmower o focus and cally for
rovwarch oo apnind with the assessment of the
mmpact of the rwo apex: coarny (G0 and 3CAY,
pamcutarly eolated 1 sococconomae s
warhn the comextof the develipmental jue,

Ina ' media statconent relessed on 2 May 2012,
the Dl comphnsised that the resparch
requent related wo the impact of court decisions
-lund the implemenmnicin of diecerves by the
ather: branches of povernment - oo South
Afelean society b (il wil coniitte 3 teview

* ol the covets, which aeoaled det Bl wirdin the

manclite of the depastment

MEDIA AND PUBLIC COMMENTARY

Smee the Cabinerannouncement in Movember
201 there has been much public debate
relatell 1 the peoesss and in reipanse 10 the
T LD lispussn document The tesctions
have been miveld Tn & speech st UCT i

Marehy Jusnce Zak Yaconb smared thar there is
‘abwolurcly nothing wrong with an evifuation

of the work of the Consnmpomal Court

o sny orher couen | would ke sesults of

evaluations of thi land oxeeemely seooudy’
He alyo cautioned apmnst encoumgng an
spproach that requires too much co.opermtion
between the judiciary, the fogslature and the
excoutive. Howevir, v cautionars oot seeima
o b bt oo dincranions wath ehie judiciare
ibroctly and outside 3 ot hesoag, moan
cifory to wfuence i One would ssiime
thar cofveriations can tako place berwien
thie threr branches of government o 1o i
t atiam codintobonil objdetnves inooeder
o Secure a better Nife Toe dll, bt that these
shiwld bel ny arterpis to mfience the work
of the judiciary in respect of specific cales
Llwisilly n sevicee enitic, LT aesdemie el
Mieree te Vol boes no probilem sith the moems
of eoference an set ot by the deplirement
Hiw only: concomi were eobigd w0 thi
miethisdoligrion of moiomng level of “service
deliviry” at mational peovinedat and local levels
o pivicerement; s well bs whether frowould e
[rectically poesdble s ochbeve the oljuetives

In s similsr vem, Steven Prcdmaen  has
reitvrated b yiance thar the eeform apends
shoold be broader. His position, articulated
at an Institute for Security Sedies” eembrar
on the mnsformation of the judiciary on 26
Apal sernwion that ' L owe ought 0 judpe
our ulissey wnd oe justice system by i
legitimary among the citieonry, nor by the
peer review of the Jegal profisssion’. I order
10 increase public oy, the system shoull be
mare efficient, sccewsible snd tnaparmt
Fredman guestions the aotiom that lsuyers
angd the jindichary showdd b lefr alone m
apply thete knowledge unhindiéred s jadges



make moml chobes and these cholos can
be questioned,

Some commentitors, among then Sandmn
Lichetibery from the Cenme for Socio-
Hermomic Rights and Justice (SERAJ), have
remnained) eoieal. Lichenberg states thas it s
e appropiate for the legpshitive or exeoithe
Lieanchies o powemanesl o presrle o
eveny feoompumei] i the colies how it skaould
excrcise  is | tesponedility o adjindicae
disputes i teems of the Constitution

Lot Walf - seropgly entivived the cirrent
artempt fo fudpe the jadiclary anl emaseulare
the eobrrs’, srating that 'fifhe meee dden tha
avg=aipent of | eits of the highest
conigte ko the oplmtry alahl b grannd
tn A twaderee by way of 4 state contraer 4
peobably the wlnmate dap i the face of
the judictary’, A better position w rerms of
poat-1904 jursprudence i thar judpes and
crnrts arp acepintable s ahe people fix e
conseipiences of their decisions.

TRANSFORMATIVE
CONSTITUTIONALISM

Transformative  comatitutiomalidn, s tenm
déscloped by Prof Kad Klre describes
't longteret  (projidtl ol consttutional
enactienl, interpremnion; o énforcement
eomnmittodl (nit s isolaton, of course, but
i 8 historicsl eontext of eomducve political
develoganents) o transforming 4 countryh
political end diacisl nstirutons il powie
relationahips in o democranc, participasoey,
and  cgabteran  direeron. Tronsfiemamie
comatitutiinaliom conmses o enterprse of
indiscimg larpesoule scicial ehange thioush
nonviokent policeal  processs  prounded
i fiw

Depite  mingnings  abowl  this research
prjoct, in endeavour i meisure the mpact
of jpdements s by no memns unique o
tunisual. A World Bank report by Gaur aind
Bamks dlustrates thar law can be wed 1o
achitve ancial change dirotjd wha they eall
the ‘judicialiaton’ of policy making

The Wisthd Bank stuidy anabyses thee resuls
of  healtheses und education  lirgation i
fve counrries [South Africa, Brasil, Nigeria,
Inabla, wnad Indonests) snd shodws thar courrs
are generally pro-pose, with Sodhy African
courtys Gmng very well Although South
Adrics oaly has 3 small number of cases, the
effect of the caivn have been St widely
theough the pusdibiestion of public policy
us g eesull of eoun oeders South African
juidgments, through adopting 3 philosophy

of  transformative  conmitunenalism,  each
3 large namber of the - rlevant policy. wres
brmefciaen, inclutding the poo.

Formier fuitior Mils Langa has  demenbed
‘transfomtion’ a6 '3 soctal and an economic
revolutn’. South Afacans have to comtend
with uncqual and masuficomt accen to
hiusing, foml  water, hoabboare  and
elecrreity and it Hay Iecome necesary | to
level the economie playmg felds that sere 0o
drastically skewrd by the aparthind sritem

The estubilishment of an equal sodety and the
prowissin of bwsic sao-comionmic tghts o
allis o necessary part of legal tmansformation
Lishjra arpues that legal cubnere mist dhange in
anler v Facilitate the wle of cowrts in ereatitip
# bester life fiw all

What is requirnd B a change in lopal mindsee
In terme ol the pew value-nrientid approach
1O MABCPMCOAON, OOUTTS enunf enlere @ jlsg
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vafeomne: of  the fegal process As auch,
comatmutional values are meant 10 serve 8
tramilormpive mle i the sense thar the
vilues, powlz, and analyoes of el change
munt jnfocm the procems of  sdpdicanon,
Frsnufopmanve:  consnmmonalism  places
ernphzis o0 AMINE SCH-DCO0MIC {iafice
apid b boen depenbed #s havng 8 ‘pro
P’ oremitation thpe focunes op addeorring
nequalitics within the post-apartheid conext,

Messiring . the  socin-ocomomic ampacr of
cotirt deagions woulil be & wpy ol fclhnong
debare in order 10 engage i the opgomg
cooversation o improve the hver of all
Sourth Afncans

Anther: Die Nurws abdee Alsller, atong extinsive dirrose,
I mmcriay Carrrrnay amd Soretye [Wimry frogomess,
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reluctant to deviate from

3l legal reasoning and fail to be

-sensitive to the context, and potential and real consequences, of
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A reluctance to interrogate the distributive consequences
of private law rules on lived experiences;

'Ahukﬂmmmmtmmmmm
to the separation of powers.
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