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existance of indigenous people for centuries and
govemns the Ives of the majority of the population
from the cradie to the grave,

For example, 80% of the Soulh Alrican
population — and this s probably trse for the rest of
Alrica - relies on Iraditional medicine for their well-

Given the importance of IK in the fives of the
African population, the South Afncan Dapartment
of Science and Technology (DST), in collaboration
with tha HSRC, iniliated a procass in deveiop a
national policy for the protection of the existing (K
databases,

IK and the World Trade Organisation

Arﬂu eldarly, who are mainly the custoadians

In 2004 the Word Trade Organisation (WTO),
through the Agreemenl on Trade Relaled
Aspects of Inlellectual Property Rights (TRIPS),
sought to estshlish the ik between TRIPS and
tha Convenlion on Blodiversity (CBD), and Ihe
protection of indigenous knowledge and folkiare.

The TRIFS agreemant sefs minimum standards
for the inlellactual property righls insiuments
(patents, irademarks, copyrights) for the protection
of industrial-type intelectual property - the type
that Is most dominant in developed countries.

ironicaily, about 85% of palents are held by
developed countries and only 5% by developing
countries, which hold most of the genelic material
and IK required for the davelopment of new
imventions. Because IK is communally owned and
handed down through the generations, it is difficult
1o protect it using the conveniional ineliectual
propety rights instruments as required by the
TRIPS agreement.

- Most knowledge in developed countries s
legally profected, bul in developing countries il s
not, a siuation which presents a serious imbalance
and leaves much K In developing couniries

open o blological piracy and other forms of
misappropriation,

The exploiation of the genefic resources
of Southem Alrica is ey o be worsened by
the -signing of Me TRIPS agreement, lo the
disadvantage of the poor countries (hal are the
halders of much K.

Policy options

Mos! developing countries support the proteciion
of IK al an intemational level, since protecting It at a
national leved would have fitle or no effect beyond
the borders of the state, Developing countries
sought Yo amend the TRIPS agreement 50 as o
protect their [K resources.

Most knowledge in developed countries is
legally protecied, but in developing couniries
It &5 not, a silution which presents 2 serious
imbalance and leaves much IK in developing

countries open to biclogical piracy
and othar farms of misappropriation.

To guard againsl ‘bad palents’ based on
misappropriation of fradiional knowledge, some
developing countries have proposed that before
patents are awarded lo applications relaling io
biological mterials, the appcations mus! disclose
the country of origin and IK ussd in the invention;
provide prool of prior informed consen! oblained
through refevant authoriies in the country of origin;
and show evidence of fair and equitable benefi
sharing.

These condibons are legally binding defensive
maasures bul are inadequale fo guard sgains!
the loss of biodiversity and ts commercialisation
without benafits accruing to the holders of IK.

Incéa Is an example of a country that has used

the defensive approach lo prolect s indigenous

knowledge through the Traditional Knowledge
Digital Library (TKDL).
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Taking e defensive approach implies that
South Africa would require patent applicants in any
olher part of the word fo disclose the source and
country of origin of the traditional knowledge used
in their invention, provide proof of prior informed
cansent from recognised authoriies, and prool of
benefit sharing from the patent.

Taling the positive approach fo the protection of
IK entals the creation of & suf generis database
(iterally meaning ‘of s own kindigenus o
unique in its characteristics'} and this imphes thal
adding information lo the databass automatically
‘consiiules establishing a legal claim’ ove il

Anather form of positive profection consiats of
declaring the rights of indigenous peoples and
local communities and recognising their ownership
of iraditional knowledge. This approach has been
used in Venazuela and Bodivia,

The recognition of customary law in national
legisiation is aiso a form of positive profection of
indiganous knowledge. Taking & positive approach
would entad South Africa avalfing s TK databases
o the infemational community so that when thare
Is & patent spplication in any part of he workd the
South African databases can be searched for the
exisience of the information on which the patent is
based. A third option is to use 2 combinalion of the
Wt approaches, and that, too, has consequences
for the protection, preservation and promotion of IK
in South Africa.

Whatever approach adopted, there is no doubt
that there is urgeni need o prolect, preserve and
promote IK in South Africa. <«
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